
412 

12 CFR Ch. VII (1–1–13 Edition) § 701.38 

Treasury General Account, and U.S. 
Treasury Time Deposit—Open Account 
are not subject to the 60-day notice re-
quirement of Article III, section 5(a) of 
the Federal Credit Union Bylaws. 

[54 FR 18471, May 1, 1989] 

§ 701.38 Borrowed funds from natural 
persons. 

(a) Federal credit unions may borrow 
from a natural person, provided: 

(1) The borrowing is evidenced by a 
signed promissory note which sets 
forth the terms and conditions regard-
ing maturity, prepayment, interest 
rate, method of computation, and 
method of payment; 

(2) The promissory note and any ad-
vertisement for such funds contains 
conspicuous langauge indicating that: 

(i) The note represents money bor-
rowed by the credit union; 

(ii) The note does not represent 
shares and, therefore, is not insured by 
the National Credit Union Share Insur-
ance Fund. 

(b) Federal credit unions must com-
ply with the maximum borrowing au-
thority of § 741.2 of this chapter. 

[45 FR 29271, May 2, 1980, as amended at 47 
FR 17979, Apr. 27, 1982; 72 FR 30246, May 31, 
2007] 

§ 701.39 Statutory lien. 
(a) Definitions. Within this section, 

each of the following terms has the 
meaning prescribed below: 

(1) Except as otherwise provided by law 
or except as otherwise provided by federal 
law is a qualifying phrase referring to a 
federal and/or state law, as the case 
may be, which supersedes a require-
ment of this section. It is the responsi-
bility of the credit union to ascertain 
whether such statutory or case law ex-
ists and is applicable; 

(2) Impress means to attach to a mem-
ber’s account and is the act which 
makes the lien enforceable against 
that account; 

(3) Member means any member who is 
primarily, secondarily or otherwise re-
sponsible for an outstanding financial 
obligation to the credit union, includ-
ing without limitation an obligor, 
maker, co-maker, guarantor, co-signer, 
endorser, surety or accommodation 
party; 

(4) Notice means written notice to a 
member disclosing, in plain language, 
that the credit union has the right to 
impress and enforce a statutory lien 
against the member’s shares and divi-
dends in the event of failure to satisfy 
a financial obligation, and may enforce 
the right without further notice to the 
member. Such notice must be given at 
the time, or at any time before, the 
member incurs the financial obliga-
tion; 

(5) Statutory lien means the right 
granted by section 107(11) of the Fed-
eral Credit Union Act, 12 U.S.C. 
1757(11), to a federal credit union to es-
tablish a right in or claim to a mem-
ber’s shares and dividends equal to the 
amount of that member’s outstanding 
financial obligation to the credit 
union, as that amount varies from time 
to time. 

(b) Superior claim. Except as other-
wise provided by law, a statutory lien 
gives the federal credit union priority 
over other creditors when claims are 
asserted against a member’s ac-
count(s). 

(c) Impressing a statutory lien. Except 
as otherwise provided by federal law, a 
credit union can impress a statutory 
lien on a member’s account(s)— 

(1) Account records. By giving notice 
thereof in the member’s account agree-
ment(s) or other account opening docu-
mentation; or 

(2) Loan documents. In the case of a 
loan, by giving notice thereof in a loan 
document signed or otherwise acknowl-
edged by the member(s); or 

(3) By-Law or policy. Through a duly 
adopted credit union by-law or policy 
of the board of directors, of which the 
member is given notice. 

(d) Enforcing a statutory lien—(1) Ap-
plication of funds. Except as otherwise 
provided by federal law, a federal cred-
it union may enforce its statutory lien 
against a member’s account(s) by deb-
iting funds in the account and applying 
them to the extent of any of the mem-
ber’s outstanding financial obligations 
to the credit union. 

(2) Default required. A federal credit 
union may enforce its statutory lien 
against a member’s account(s) only 
when the member fails to satisfy an 
outstanding financial obligation due 
and payable to the credit union. 
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(3) Neither judgment nor set-off re-
quired. A federal credit union need not 
obtain a court judgment on the mem-
ber’s debt, nor exercise the equitable 
right of set-off, prior to enforcing its 
statutory lien against the member’s 
account. 

[64 FR 56956, Oct. 22, 1999] 

APPENDIX A TO PART 701—FEDERAL 
CREDIT UNION BYLAWS 

INTRODUCTION 

A. Effective date. After consideration of 
public comment, the National Credit Union 
Administration (NCUA) Board adopted these 
Bylaws and incorporated them as appendix A 
to Part 701 of NCUA’s regulations on Novem-
ber 30, 2007. Unless a federal credit union has 
adopted bylaws before November 30, 2007, it 
must adopt these revised bylaws. 

B. Adoption of all or part of these bylaws. Al-
though federal credit unions may retain any 
previously approved version of the bylaws, 
the NCUA Board encourages federal credit 
unions to adopt the revised bylaws because it 
believes they provide greater clarity and 
flexibility for credit unions and their offi-
cials and members. Federal credit unions 
may also adopt portions of the revised by-
laws and retain the remainder of previously 
approved bylaws, but the NCUA Board cau-
tions federal credit unions to be extremely 
careful. Federal credit unions must be care-
ful because they run the risk of having in-
consistent or conflicting provisions because 
of the various options the revised bylaws 
provide as well as other revisions in the text. 

C. Bylaw amendments. 1. The FCU Bylaws 
contain several provisions allowing FCU 
boards to select from an option or range of 
options and fill in a blank. Changes to ‘‘fill- 
in-the-blank’’ provisions are, in fact, changes 
to the FCU’s bylaws and require a two-thirds 
vote of the board. As long as the FCU selects 
from the permissible options for completing 
the blank, the FCU need not submit the 
change for NCUA approval using the process 
outlined below. 

2. Federal credit unions continue to have 
the flexibility to request other bylaw amend-
ments if the need arises. NCUA must approve 
any bylaw amendments; federal credit 
unions may no longer adopt amendments 
from the ‘‘Standard Bylaw Amendments’’ 
booklet because the 1999 revisions to the by-
laws included sufficient flexibility to make 
the separate list of standard bylaw amend-
ments superfluous. Thus, NCUA no longer 
differentiates between ‘‘standard’’ and ‘‘non-
standard’’ bylaw amendments. 

3. The procedure for approval of bylaw 
amendments is as follows: 

a. The federal credit union wishing to 
adopt a bylaw amendment must file a re-
quest with its regional director. 

b. The request must include the section of 
the bylaws to be amended; the reason for or 
purpose of the amendment, including an ex-
planation of why the amendment is desirable 
and what it will accomplish for the credit 
union; and the specific, proposed wording of 
the amendment. 

c. After review by the regional director and 
consultation within the agency, the regional 
director will advise the credit union if a pro-
posed amendment is approved. 

4. Federal credit unions considering an 
amendment may find it useful to review the 
bylaws section of the agency Web site, which 
includes Office of General Counsel opinions 
about proposed bylaw amendments. Opinions 
issued after April 2006 will include the lan-
guage of approved amendments. Even if an 
amendment has been previously approved, 
the credit union must submit a proposed 
amendment to NCUA for review under the 
procedure listed above to ensure the amend-
ment is identical. Credit unions requesting 
previously approved amendments will re-
ceive notice of the regional office’s decision 
within 15 business days of the receipt of the 
request. 

D. The nature of the bylaws. 1. The Federal 
Credit Union Act requires the NCUA Board 
to prepare bylaws for federal credit unions. 
12 U.S.C. 1758. The bylaws address a broad 
range of matters concerning a credit union’s 
organization and governance, the relation-
ship of the credit union to its members, and 
the procedures and rules a credit union fol-
lows. The bylaws supplement the broad pro-
visions of: A federal credit union’s charter, 
which establishes the existence of a federal 
credit union; the Federal Credit Union Act, 
which establishes the powers of federal cred-
it unions; and NCUA regulations, which im-
plement the Federal Credit Union Act. As a 
legal matter, a federal credit union’s bylaws 
must conform to and cannot be inconsistent 
with any provision of its charter, the Federal 
Credit Union Act, NCUA regulations or other 
laws or regulations applicable to its oper-
ations. 

2. NCUA expects federal credit unions and 
their members will make every effort to re-
solve bylaw disputes using the credit union’s 
internal member complaint resolution proc-
ess. If a bylaw dispute cannot be resolved in-
ternally, however, credit union officials or 
members should contact the regional office 
with jurisdiction for the credit union for as-
sistance in resolving the dispute. 

3. NCUA has discretion to take administra-
tive actions when a credit union is not in 
compliance with its bylaws. If a potential 
violation is identified, NCUA will carefully 
consider all of the facts and circumstances in 
deciding whether to take enforcement ac-
tion. NCUA will not take action against 
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